
67 

Department of Veterans Affairs § 19.37 

(3) For any other reason the State-
ment of the Case or a prior Supple-
mental Statement of the Case is inad-
equate. 

(c) Pursuant to remand from the Board. 
The agency of original jurisdiction will 
issue a Supplemental Statement of the 
Case if, pursuant to a remand by the 
Board, it develops the evidence or cures 
a procedural defect, unless: 

(1) The only purpose of the remand is 
to assemble records previously consid-
ered by the agency of original jurisdic-
tion and properly discussed in a prior 
Statement of the Case or Supplemental 
Statement of the Case; or 

(2) The Board specifies in the remand 
that a Supplemental Statement of the 
Case is not required. 

(Authority: 38 U.S.C. 7105(d)). 

[67 FR 3104, Jan. 23, 2002] 

§ 19.32 Closing of appeal for failure to 
respond to Statement of the Case. 

The agency of original jurisdiction 
may close the appeal without notice to 
an appellant or his or her representa-
tive for failure to respond to a State-
ment of the Case within the period al-
lowed. However, if a Substantive Ap-
peal is subsequently received within 
the 1-year appeal period (60-day appeal 
period for simultaneously contested 
claims), the appeal will be considered 
to be reactivated. 

(Authority: 38 U.S.C. 7105(d)(3)) 

§ 19.33 Timely filing of Notice of Dis-
agreement or Substantive Appeal 
questioned within the agency of 
original jurisdiction. 

If, within the agency of original ju-
risdiction, there is a question as to the 
timely filing of a Notice of Disagree-
ment or Substantive Appeal, the proce-
dures for an administrative appeal 
must be followed. 

(Authority: 38 U.S.C. 7105, 7106) 

§ 19.34 Determination that Notice of 
Disagreement or Substantive Ap-
peal was not timely filed protested 
by claimant or representative. 

Whether a Notice of Disagreement or 
Substantive Appeal has been filed on 
time is an appealable issue. If the 
claimant or his or her representative 
protests an adverse determination 

made by the agency of original juris-
diction with respect to timely filing of 
the Notice of Disagreement or Sub-
stantive Appeal, the claimant will be 
furnished a Statement of the Case. 

(Authority: 38 U.S.C. 7105) 

§ 19.35 Certification of appeals. 

Following receipt of a timely Sub-
stantive Appeal, the agency of original 
jurisdiction will certify the case to the 
Board of Veterans’ Appeals. Certifi-
cation is accomplished by the comple-
tion of VA Form 8, ‘‘Certification of Ap-
peal.’’ The certification is used for ad-
ministrative purposes and does not 
serve to either confer or deprive the 
Board of Veterans’ Appeals of jurisdic-
tion over an issue. 

(Authority: 38 U.S.C. 7105) 

[57 FR 4104, Feb. 3, 1992, as amended at 61 FR 
20449, May 7, 1996; 66 FR 53339, Oct. 22, 2001] 

§ 19.36 Notification of certification of 
appeal and transfer of appellate 
record. 

When an appeal is certified to the 
Board of Veterans’ Appeals for appel-
late review and the appellate record is 
transferred to the Board, the appellant 
and his or her representative, if any, 
will be notified in writing of the cer-
tification and transfer and of the time 
limit for requesting a change in rep-
resentation, for requesting a personal 
hearing, and for submitting additional 
evidence described in Rule of Practice 
1304 (§ 20.1304 of this chapter). 

(Authority: 38 U.S.C. 7105) 

§ 19.37 Consideration of additional evi-
dence received by the agency of 
original jurisdiction after an appeal 
has been initiated. 

(a) Evidence received prior to transfer of 
records to Board of Veterans’ Appeals. 
Evidence received by the agency of 
original jurisdiction prior to transfer 
of the records to the Board of Veterans’ 
Appeals after an appeal has been initi-
ated (including evidence received after 
certification has been completed) will 
be referred to the appropriate rating or 
authorization activity for review and 
disposition. If the Statement of the 
Case and any prior Supplemental 
Statements of the Case were prepared 
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before the receipt of the additional evi-
dence, a Supplemental Statement of 
the Case will be furnished to the appel-
lant and his or her representative as 
provided in § 19.31 of this part, unless 
the additional evidence received dupli-
cates evidence previously of record 
which was discussed in the Statement 
of the Case or a prior Supplemental 
Statement of the Case or the addi-
tional evidence is not relevant to the 
issue, or issues, on appeal. 

(b) Evidence received after transfer of 
records to the Board of Veterans’ Appeals. 
Additional evidence received by the 
agency of original jurisdiction after 
the records have been transferred to 
the Board of Veterans’ Appeals for ap-
pellate consideration will be forwarded 
to the Board if it has a bearing on the 
appellate issue or issues. The Board 
will then determine what action is re-
quired with respect to the additional 
evidence. 

(Authority: 38 U.S.C. 7105(d)(1)) 

§ 19.38 Action by agency of original ju-
risdiction when remand received. 

When a case is remanded by the 
Board of Veterans’ Appeals, the agency 
of original jurisdiction will complete 
the additional development of the evi-
dence or procedural development re-
quired. Following completion of the de-
velopment, the case will be reviewed to 
determine whether the additional de-
velopment, together with the evidence 
which was previously of record, sup-
ports the allowance of all benefits 
sought on appeal. If so, the Board and 
the appellant and his or her representa-
tive, if any, will be promptly informed. 
If any benefits sought on appeal remain 
denied following this review, the agen-
cy of original jurisdiction will issue a 
Supplemental Statement of the Case 
concerning the additional development 
pertaining to those issues in accord-
ance with the provisions of § 19.31 of 
this part. Following the 60-day period 
allowed for a response to the Supple-
mental Statement of the Case pursuant 
to Rule of Practice 302, paragraph (c) 
(§ 20.302(c) of this chapter), the case will 
be returned to the Board for further ap-
pellate processing unless the appeal is 
withdrawn or review of the response to 
the Supplemental Statement of the 
Case results in the allowance of all 

benefits sought on appeal. Remanded 
cases will not be closed for failure to 
respond to the Supplemental State-
ment of the Case. 

(Authority 38 U.S.C. 7105(d)(1)) 

§§ 19.39–19.49 [Reserved] 

Subpart C—Administrative 
Appeals 

§ 19.50 Nature and form of administra-
tive appeal. 

(a) General. An administrative appeal 
from an agency of original jurisdiction 
determination is an appeal taken by an 
official of the Department of Veterans 
Affairs authorized to do so to resolve a 
conflict of opinion or a question per-
taining to a claim involving benefits 
under laws administered by the Depart-
ment of Veterans Affairs. Such appeals 
may be taken not only from determina-
tions involving dissenting opinions, but 
also from unanimous determinations 
denying or allowing the benefit 
claimed in whole or in part. 

(b) Form of Appeal. An administrative 
appeal is entered by a memorandum 
entitled ‘‘Administrative Appeal’’ in 
which the issues and the basis for the 
appeal are set forth. 

(Authority: 38 U.S.C. 7106) 

§ 19.51 Officials authorized to file ad-
ministrative appeals and time limits 
for filing. 

The Secretary of Veterans Affairs au-
thorizes certain officials of the Depart-
ment of Veterans Affairs to file admin-
istrative appeals within specified time 
limits, as follows: 

(a) Central Office—(1) Officials. The 
Under Secretary for Benefits or a serv-
ice director of the Veterans Benefits 
Administration, the Under Secretary 
for Health or a service director of the 
Veterans Health Administration, and 
the General Counsel. 

(2) Time limit. Such officials must file 
an administrative appeal within 1 year 
from the date of mailing notice of such 
determination to the claimant. 

(b) Agencies of original jurisdiction—(1) 
Officials. Directors, adjudication offi-
cers, and officials at comparable levels 
in field offices deciding any claims for 
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